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THE result of the recent trial of Banker 

Spalding, in Chicago, on the charge of 
embezzling a very large sum of money 
which had been entrusted to his keeping, 
again illustrates the uncertainties of juries 
as well as the workings of a defective sys- 
Under the laws 
of Illinois, the jury in a criminal case is at 


tem of legal administration. 


liberty to interpret the law for itself, instead 
of following implicitly the instructions of the 
judge presiding at the trial. Although the 
evidence adduced by the prosecution was, in 
the opinion of high and unprejudiced legal 
authority, entirely sufficient to sustain the 
charge of embezzlement, the jury, which 
was the judge of both the law and the facts, 
solemnly concluded that the accused was not 
guilty “as charged in the indictment; ”’ that, 
notwithstanding the contrary view of the 
grand jury, the State’s attorney and the 
judge, the conversion of the university bonds 
did not constitute embezzlement. In the 


Vou. 56 — No. 1. 


Single | 





words of certain of the jurors, “ he took the 
university's money all right, but it was not 
just exactly embezzlement.’ The verdict, it 
would seem from the press reports, was as 
much of a surprise to the defendant as it was 
to the prosecuting officers and the court, and 
while the jury did not go beyond the power 
conferred upon it by law, it may well be 
doubted whether public opinion will approve 
and sustain such a verdict. If Spalding was 
not guilty of embezzlement in converting, as 
he did, the university securities, then it is ex- 
ceedingly difficult to say what constitutes 
No doubt he had, at the 
time, a vague sort of idea of paying back the 
money, but such notion on his part did not 
at all relieve him of the charge of converting 
the money to his own use. The Chicago 
Post, in praying to be saved from what it 
terms hair-splitting and metaphysical juries, 
expresses the opinion that the Spalding ver- 


embezzlement. 


dict goes far to prove that too much “ learn- 
is as dangerous to jurors as absolute 
ignorance. From this opinion we must re- 
cord our emphatic dissent. The notion that 
the ideal jury is one whose members are the 
was long ago exploded. 
Learning and intelligence are just as valu- 
able in a juryman as in a judge or a lawyer. 


ing 


most ignorant 


The trouble in Illinois, we opine, is not with 
the jury, primarily, but with the system 
which permits it to be the judge of the law 


as well as the facts. 


Should a prisoner ever take the stand and 
testify in his own behalf? Speaking from 
the standpoint of the accused, the answer 
would certainly be “no.” The cases in 


which the chances of acquittal have by such 
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means been improved are very rare, while in 
most instances the effect is to forge still 
tighter the links of the chain which the pros- 
ecution seeks to bind about the prisoner. 
Attorneys of very large experience at the 
criminal bar aver that they never saw a pris- 
oner who did not, when examined, play 
havoc with his own case. On the other 
hand, the opinion will be usually expressed 
that it would be exceedingly unjust that a 
prisoner should not have the opportunity, if 
he saw fit, or his advisers thought fit, to 
speak in his own behalf; that it is an ano- 
maly in the law that he should not be at 
liberty to do so. In cases where it is possible 
to examine a prisoner in his own behalf, if 
he does not take advantage of the privilege 
it is always commented on that he could 
have done so, and has not done so, and that 
therefore it must be taken as an indication 
that he could not make a case in his own de- 
It is pointed out that an innocent 
man might become so excited and nervous 


fense. 


in the hands of a shrewd and clever cross- 
examiner that he would make it appear that 
he was guilty when he really was innocent. 
Looked at from the point of view of the 
public, there can be no doubt that the privi- 
lege accorded persons accused of crime, in 
this country, of testifying in their own be- 
half, if they see fit, tends materially to com- 
The discussion of 
the subject is made timely by the pending 


pass the ends of justice. 


proposition, on the other side of the water, 
to,extend the operation of the Evidence in 
Criminal Cases Bill to Ireland. There ought 
to be no doubt about the passage of an 
amendatory statute for that purpose. 


A .novel and interesting phase of “the 
woman question’”’ has arisen in California, 
which the courts are to be called upon to ad- 
judicate. The controversy relates to the 
right of a railroad company to charge a 
lower rate of fare to female than to male 


commuters. The corporation in question, 


whose line connects San Francisco with San 
Rafael, not long ago issued an order giving 
women a monthly rate of $3, while the rate 
for men commuters has been and is $5. The 








reasons assigned by the company for this 
discrimination in favor of the fair sex are not 
at hand. The legal right of the company to 
create the distinction has been challenged 
by the men, on the ground that it violates 
the requirement of uniformity in rates. The 
railroad has set up the original plea that 
women are “a class,” and that under the 
State law, which leaves it optional with a 
railway to discriminate with regard to 
“classes of freight or persons,” it is entitled 
to make a different rate for women than for 
men. The court will decide the question, 
which, we believe, is a new one. 


The frequent and often very costly blun- 
ders made by engrossing clerks in the en- 
grossment of legislative bills serve to call 
attention to the fact that it may be quite pos- 
sible to do away with most of them by a 
change of system, through the abolition of 
the whole engrossing department. We 
agree with the New Jersey Law Journal that 
it would be difficult to assign a single reason 
which can be urged in favor of engrossed 
bills over printed bills, except that of fur- 
nishing employment and paying salaries to 
a number of clerks. A printed bill which has 
passed the proof-reading of the legislative 
printer, the introducer and a committee of 
the legislature to be designated for that pur- 
pose, and properly certified by the officials 
of each house of the legislature, would be 
more convenient, legible and permanent 
than any engrossed bill. The engrossing is 
probably usually done from printed bills, as 
copies, and, as we know, not always care- 
fully done. There are absolutely no advan- 
tages, and many positive disadvantages, con- 
nected with the present system, which can 
sasily be obviated by adopting the plan now 
The only thing that stands in 
the way of reform in this matter is politics 
and petty patronage. 


advocated. 


Speaking of the law passed by the late 
legislature of New York, and signed by the 
governor, providing for special juries in cer- 
tain cases, the principle underlying which 
has already been condemned in these col- 
umns, the New York Mail and Express has 
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this to say, which we commend to the careful 
perusal of all thoughtful persons: 

“We are not more blind than our fellows 
to the existence of jury abuses, such as brib- 
ery and undue influence and the frequent ex- 
traordinary and absurd tests of eligibility. 
These, however, are not the result of faults 
in the system, but of faults in its operation. 
The system has justly become established in 
the popular mind as among the very founda- 
tion stones of our governmental structure; 
the surest guaranty for all classes and con- 
ditions of men of absolute equality before the 
law. To tinker with it at all is to shake 
popular confidence in the State and arouse 
popular suspicion of the law-making power. 
To tinker with it in the direction of creating 
class distinctions in the jury-box is both un- 
wise and unsafe, and an invitation to the 
spread of socialism; yet this is precisely what 
has been done. 

“The new law provides for special juries 
to be selected from a list of 3.000 men pre- 
pared by special commissioners for the trial 
of important cases — these 3,000 to be ex- 
empt from ordinary jury duty. These jur- 
ors will be examined not by the court, but 


by the commissioners — another distinction. 





Their qualifications are to be higher than 
those demanded of ordinary jurymen, the 
aim being to secure men of the highest in- 
telligence and culture for cases peculiarly 
involved, and_ entice, 
stated, those prominent and influential citi- 


by the exemption 
zens who habitually dodge jury service by 
excuse or the payment of the statutory fine. 
This is treading on very thin ice. Who shall 
declare what is an ‘important case’ under 
this law? By what constitutional authority 
shall a litigant be denied the right of a trial 
before twelve men chosen in the usual way, 
if he prefers it? If the plaintiff be poor and 
the defendant rich, and the issues involved 
be intricate and of widespread commercial 
import, by what process of justice shall court 
or commissioner compel that plaintiff before 
a privileged class of jurymen on application 
of the defendant? But not alone does the 
law involve discrimination as to litigants. 
It is a serious reflection upon the average 
citizen. To the right-minded man jury duty 





is a responsibility second only to the exer- 
cise of the suffrage. It is his right to sit 
upon important as well as unimportant cases. 
The general law already provides for guard- 
ing litigants against incapacity in the jury- 
box, and to legislate a man arbitrarily out of 
service in certain cases is to rob him of a 
portion of his birthright. 
fraught with peril. 


It is wrong and 
It is a blow at the fun- 
damental principle of trial by jury, in that 
it arrays the classes in one jury-box and the 
masses in another. Its constitutionality is 
therefore open to challenge.” 


In Ritchey v. Ritchey, decided on June 18 
by the United States District Court of Penn- 
sylvania, it was held that a decree of divorce 
will be refused where the only testimony as 
to the respondent’s alleged adultery consists 
of his own admissions of guilt, unsupported 
by corroborating circumstances or evidence. 
It appeared from the petition that the libel- 
lant (the wife) and respondent were married 
on April 17, 1880, and lived and cohabited 
together until November 4, 1895; that the 
respondent was guilty of adultery with a cer- 
set 
forth, and “ with other persons to your peti- 
The defendant not ap- 
pearing or answering the subpoena, a com- 


tain female, whose name was therein 
tioner unknown.” 


missioner was appointed, and the testimony 
returned by him showed that only three wit- 
nesses were examined, the first being the 
libellant herself. She testified to her mar- 
riage with the respondent, and that they 
lived and cohabited together until “ after I 
found out that my husband was the father of 
Nora Lowry’s child, when I left him.” No 
date was given. The libellant, after testify- 
ing that she went to Cincinnati in Septem- 
ber, without stating the year and the length 
of time she remained there, said: “ Our 
house was occupied by my husband and 
Nora Lowry during my absence, and the fol- 
lowing May there was a child born to Nora 
Lowry, who still lived at our house. Nora 
Lowry and my husband both acknowledged 
to me that my husband was the father of her 
child.” .The next witness, after stating that 
she is acquainted with the libellant and re- 
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spondent, said: “ The child of Nora Lowry 
resembles respondent, James G. Ritchey, in 
many ways, especially about the eyes; the 
eyes of the child are blue, just like Mr. 
Ritchey’s.” The third and last witness, the 
doctor who attended Nora Lowry at the 
time her child was born, testified: “ She 
neither then nor at any subsequent time said 
anything about the paternity of the child. 
Prior to the birth of the child, and subse- 
quent to it, James Ritchey admitted to me in 
conversation that he was its father. The 
child has such a striking resemblance to Mr. 
Ritchey that it would suggest the relation- 
ship existing between them at once, and to 
anyone.” 

It was upon this testimony that the court 
was asked to grant the divorce. The court 
refused to do so, holding that such testimony 
proved nothing except the husband’s declar- 
ations and admissions, which might or might 
not be true. The circumstances under which 
these admissions were made were not given 
to aid the court in determining whether or 
not they were worthy of belief, nor were they 
supported by any sufficient or proper corrob- 
orating circumstances. The court added: 

“Tf divorces are to be granted upon such 
evidence, the conjugal tie would become 
most insecure, as either party could at any 
time and at any place manufacture by loose 
conversations sufficient evidence to warrant 
the court in divorcing the parties. The testi- 
mony as to the resemblance of the child to 
the respondent is of such a character as to 
have no weight in determining this case; it 
practically amounts to nothing as corrobora- 
tive evidence of the respondent’s admissions. 
Again, the fact that the libellant does not 
show that she left her husband immediately 
upon learning of his infidelity, that she con- 
tinued to live with him, according to her 
petition, for at least six months after the 
child of Nora Lowry was born, and that the 
respondent conveniently dropped into the 
sheriff’s office to be served with the subpcena 
just fifteen days before its return-day, indi- 
cates collusion to my mind.” 

This decision is worthy of note as indicat- 
ing the tendency of the courts to regard the 
marriage tie as binding, and to require the 








most positive, clear and fully corroborated 
testimony before granting a decree of 
divorce —a tendency which, from every 
point of view, is to be highly commended. 


of the well-known law 
publishing firm of Banks & Brothers, of 
New York and Albany, announcement of 
which was made during the week past, 
serves to emphasize the flight of time, as 
well as to accentuate the fact that the men of 
the younger generation are rapidly entering 
upon the scene of business activity. 


The dissolution 


Enjoy- 
ing, as it does, the unique distinction of be- 
ing the law-publishing 
America, the change in the firm is all the 
notable. Established simultaneously 
in New York and Albany, away back when 
the century now drawing to a close was in 
its swaddling clothes, in the year 1804, by 
David Banks, of New York, the father of ex- 
Mayor A. Bleecker Banks, of this city, the 
formation of a new partnership, under the 
old firm name, whereby Messrs. Wm. Law- 
rence Green and Mr. David Banks, Jr., be- 


oldest house in 


more 


come junior members, serves to call atten- 
tion to the fact that this is one of the few 
firms in the country now in the third gener- 
ation — first father, then son, and 
grandson being actively identified with its 
growth and management. Mr. Green, of Al- 
bany, one of the néw junior members, is a 
son of the late Henry A. Green, of Boston, 
Mass., who was for many years at the head 
of the firm of MacIntosh, Green & Co., of 
Boston and New York, and is a nephew of 
Hon. Samuel A. Green, who was mayor of 
Soston in 1883, and who is now actively 
identified with the Massachusetts Historical 
Society. The new junior member from Al- 
bany has had an exceptionally good business 
training, and having been for the past eight 
years connected with the Albany branch of 
the house, is in every way equipped for the 
new responsibilities which he has assumed. 
Of the senior member of the firm resident in 
Albany little need be said, for he is too well- 
known in the business and social circles of 
the Empire State to need any introduction. 
Mr. David Banks, Sr., the other senior part- 


now 
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ner, is well-known in New York city. He 
was one of the organizers, and has for years 
been actively interested in the New York 
University, and is commodore of the Atlan- 
tic Yacht Club, being an enthusiastic devotee 
of the royal sport. His son, David Banks, 
Jr., the remaining member of the new to- 
partnership, has exhibited decided business 
ability, and will certainly make a valuable 
addition to the firm. The old house has not 
only withstood all the business depressions, 
financial shocks and commercial crises of 
well-nigh a century, but has, under wise and 
careful management, yearly increased its 
business and strengthened itself in the confi- 
That it will 
continue to do so, with the recent addition of 


dence and favor of the public. 


new blood and new energy, admits of no 
doubt. 


The summary of the new Negotiable In- 
struments Law, which was printed in last 
week's issue of the ALBANY Law JouRNAL, 
should have been credited to the Bankers’ 
Through inadvertence the 
proper credit was omitted. 


Magazine. 


A question of some importance is to be 
brought before the Ohio Supreme Court for 
adjudication. Judge Pugh, of the Franklin 
Common Pleas Court, not long ago decided, 
in the case of Burglar Jim Anderson, that 
the prisoner could not be tried on the charge 
of being an habitual criminal, because he 
was pardoned by Governor Bishop while 
serving his previous term in the penitentiary. 
Attorney-General Monnett desires to have 
the Supreme Court pass upon the question 
this case, as the decision of 
Judge Pugh may operate to nullify abso- 
lutely the habitual criminal act. 


involved in 


By one con- 
struction every convict who has served out 
his sentence is pardoned. On leaving the 
penitentiary the convict is handed a docu- 
ment, signed by the governor, which restores 
him to citizenship. If the restoration to citi- 
zenship is to be construed as a pardon, then, 
it is thought, no prisoner could be sentenced 
for life as an habitual criminal. It will thus 





be seen that the point involved in the decis- 
ion of Judge Pugh is one of considerable 
importance. 


—_—___ > ___— 


Aotes of Cases. 





The assumption that the morphine habit may 
be an inducing cause of kleptomania evidently in- 
duced the Middlesex County Sessions to deal in- 
dulgently with Jane lady of good 
position,” who was recently charged before that 
tribunal with the larceny of 
delight.” 


Green, “a 


“a box of Turkish 
The defendant pleaded guilty, but her 
counsel assured the bench that she was in no want 
of money, but had sufficient means to enable her 
to live comfortably, and asked that she be treated 
leniently on the ground that the theft was due to 
the effects of the excessive use of morphine. It 
appeared that she had much as 
ninety-six grains of morphine in a single week. 
The magistrate suspended judgment, upon the 
defendant giving security in £50 to appear for 
sentence when required. The quantity of mor- 
phine taken by this lady was very large, but not 
equal to the enormous doses endured by habitual 
opium-eaters. 


consumed as 


De Quincey’s daily consumption of 
laudanum was equivalent to 57% grains of mor- 


phine, and there is a case on record where 120 
grains were taken at once without producing death. 


The Supreme Court of Ohio held, in the case of 
Arnold v. Flanders, reported in the Chicago Legal 
News, that the Ohio act of May 109, 1804, declaring 
it to be unlawful for any person or corporation to 
expose for sale within the State, without first ob- 
taining from the secretary of state a license to sell, 
any convict-made goods, etec., imported from an- 
other State, is unconstitutional. The court said, 
in part: “It is not competent for a State legisla- 
ture to declare that convict-made goods are not 
articles of traffic and commerce, and then to act 
upon such declaration, and discriminate against 
such goods, or exclude them from the State by 
unfriendly legislation. Whatever congress, either 
by silence or statute, recognizes as articles of traf- 
fic and commerce, must be received and treated by 
the several States. There is no act of congress 
declaring that convict-made goods are not fit for 
traffic or commerce, and it therefore follows that 
such goods are the subject of commerce, and when 
transported from one State to another for sale or 
exchange, become articles of interstate commerce, 
and entitled to be protected as such; and any dis- 
crimination against such goods in the State where 
offered for sale is unconstitutional. * * The 
act in question is not a police regulation, but an 
attempt to prevent, or at least to discourage, the 
importation of convict-made goods from other 
States, and thereby protect our citizens, laborers 
and markets against such goods. But if we are in 
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a condition to require such protection, the appeal 
for relief must be made to congress, which body 
alone has the power to legally grant such relief.” 


A case recently decided by an appellate court of 
Illinois deserves attention. It appears that a con- 
ductor on the “ Big Four” Railroad was dis- 
charged for what seemed to be sufficient cause to 
the company. Accusations of larceny were 
brought against him soon afterward, but they were 


not proved. The company, however, refused to 


give the conductor a “clearance card,” or certifi- 
cate relating to his time of service, capacity, ete. 
Without such a card no discharged employe can 
obtain employment on other railroads, and the 
conductor brought suit to recover $2,000 in dam- 
ages against the company for denying him the 
certificate and thus depriving him of the opportu- 
nity to gain employment. The lower 
awarded the plaintiff damages, and the appellate 
court affirms the decision. It admits that there is 


court 


no legal obligation on employers to give testi- 
monials to discharged servants, but it holds that 
where an agreement exists among a certain class 
of employers making such testimonials a condition 
of employment, it is unjust to refuse a testimonial 
where there is no good cause for the refusal. In 
other words, while there is nothing in law or pub- 
lic policy to prevent employers from discharging 
workmen for any indefinite cause, or even for no 
cause whatever, there is such a thing as the “ right 
to earn a living,” of which no man can be de- 
prived by any rule, regulation or practice of a 
combination of employers. 


In Hoyt v. Cleveland C. C. & St. Ry. Co., de- 
cided by the Supreme Court of Michigan (71 N. 
W. R. 
road, under a statute of that State, to recover a 
penalty for failure to discharge a passenger at his 
destination, it appeared that plaintiff purchased a 


172), which was an action against a rail- 


regular passenger ticket for a station on the road; 
that prior to the arrival at such station the train 
was so full that defendant ran through the station 
without stopping, there being so many persons 
waiting for the train that defendant determined it 
was unsafe to stop. It was held that no “legal or 
just excuse” within the statute was shown to ex- 
cuse defendant from liability for the penalty. The 
court said: ‘“ The contention of the defendant is 
that it had taken reasonable precautions on the 
day before to ascertain from its agents at various 
points along its road their estimates of the num- 
ber of passengers likely to present themselves for 
transportation, and that the unexpected number 
presenting themselves at Niles and taken on board 
furnished a legal excuse for not stopping at Eau 
Claire and letting the plaintiff off. The argument 
is that it was unsafe to stop there, where: more 
passengers were waiting to get on, and that com- 








mon prudence dictated the course taken by the con- 
ductcr. We cannot concur in this contention. The 
defendant had furnished a train with a seating 
capacity of 210. It had taken on 462. This was a 
condition of affairs for which it alone was respon- 
If it had refused to take on at Niles any 
more than it had reasonable accommodations for, 
and had refused to take the plaintiff for that rea- 
son, a different question would be presented, upon 
which we express no opinion. If the conductor 
had stated before leaving Niles that, on account of 


sible. 


the excessive number, the train would not stop at 
other stations, and the plaintiff had chosen to get 
on board, possibly the defendant might have been 
But the conductor knew that this was a 
regular train, and that passengers were liable to 
buy tickets for intermediate stations. Notwith- 
standing the crowded condition of the train at 
Niles, the conductor stopped at Berrien Center, a 
station between Niles and Eau Claire, and took 
The defendant having made 
a contract with plaintiff to carry him to Eau 
condition of the train, for 
which it alone was responsible, is not the ‘ legal 
or just excuse’ named in the statute. 
Reed vy. Railway Co. (100 Mich. 507, 59 N. W. 
144) has no application here, because the condition 


excused. 


on more passengers, 


Claire, the crowded 


The case of 


there was caused by a severe storm, which the 
company could not anticipate.” 


In the case of Rena Jones v. The New York 
Life Insurance Company, the Massachusetts Su- 
preme Court has overruled the exceptions of the 
defendant company, and it must pay $2,000 for a 
life policy on which it never received a premium. 
The application was made by William Jones, of 
Gardner, for insurance, and the policy was deliv- 
ered to the assured without any payment, the 
agent stating that the assured should return the 
policy if he did not want it; if he did want it he 
was to send the money. The court says: “ There 
was evidence from which the jury might have 
found that the agent waived an immediate payment 
of the premium in cash, and delivered the policy 
on the promise of the assured to pay in the 
future.” 

ae oe. eee 

Harper's Drawer gives the following account of 
an Irish witness wrestling with the character and 
reputation question. He is asked by counsel, 
“Do you know Mr. O’Flaherty’s character for 
morality?” 

“ Excuse me, yer anner, but would yer moind 
sayin’ thot question over agin?” 

“Ts he a man of good moral character?” 

“ ©’ im not afther understhandin’ yer anner.”’ 

Then the court asks impatiently, ‘Is he a good 
man?” 

“ Good man, is it? Shure he is thot. Its mesilf 
has seen him thumping the faces aff two Orange- 
men to wanst.” 
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RIPARIAN OWNERS~-RIGHTS IN LAND 
UNDER WATER. 


(P\HE question of the rights of riparian owners in 
and to lands adjacent, which lie below high- 
water mark, at times becomes one of importance, 
A recent work on mortgage foreclosures (1) gives 
two cases in which this question has recently 
arisen on the foreclosure of mortgages given by 
the owners of riparian lands. One of these cases 
is in New York and the other in New Jersey. 
Between these decisions there is an apparent con- 
flict. The hope of being able to distinguish the 
cases one from the other is the excuse for the 
preparation of this article. 
According to a recent work on real property (2), 
the fundamental principle of the English law, from 





which our idea of tenures is derived, is that the 
king is the lord paramount, or original proprietor 
of all the kingdom, and consequently the source of 
all land titles. This doctrine of the common law 
was brought to this country by our forefathers,and 
adopted by them, they holding title to all lands by 
royal charter or grants from the crown. Hence 
the fundamental doctrine in this country is that all 
valid titles to land are derived from the local State 
government, or from the Federal government, or 
from royal chartered governments which 
chartered and in existence at the 
declaration of independence (3). 
The general rule in this country is that the title 
to lands under tide-water, which, before the Revo- 
lution, was vested in the king, upon the separation 
of the colonies from the mother country became 
vested in the States within which they are situ- 
ated; and the State legislatures may exercise the 
same powers which, previous to the Revolution, 
could have been exercised by the king alone, or by 
him in conjunction with parliament, subject only 
to the restrictions imposed by the Constitution of 
the United States (4). In the course of his opin- 
ion in this case, Mr. Justice Andrews says: “ The 
king, by virtue of his proprietary interest, could 
grant the soil, so that it should become private 
property, but his grant was subject to the para- 
mount right of public use of navigable waters, 
which he could neither destroy nor abridge. In 
every such grant there was an implied reservation 
of the public right. * * * In the treatise De 
Jure Maris (5) Lord Hale says: ‘The jus 
privatum that is acquired to the subject, either by 
patent or prescription, must not prejudice the jus 
publicum, wherewith public rivers and arms of the 
sea are affected to public use. And this conten- 


were 


time of the 


(1) See Kerr’s Supplement to Wiltsie on Mort- 
gage Foreclosures, §§ 256 p, 577t. 

(2) See 3 Kerr on Real Property, § 2255. 

(3) See Jackson exd. Winthrop v. Ingraham, 
4 John. [N. Y.] 163, 182. 

(4) People v. New York & S. I. Ferry Co., 68 
| ae eae * 
(5) P. 22. 





tion is clearly borne out by numerous English 
cases (6). Hence public grants to individuals, un- 
der which rights are claimed in impairment of 
public interest, are always construed strictly 
against the grantee (7). 

Keeping in mind these fundamental principles, 
and any local statutes that may have been passed 
in any particular State relating to and governing, 
we may possibly avoid apparent conflict of author- 
ities. 

The question of the rights of riparian land-hold- 
ers or mortgagees to lands bordering thereon, but 
lying below high-tide, has come up recently in 
New York and New Jersey. 

In the case of the Mutual Life Insurance Com- 
pany v. Voorhis (8), an action was brought to 
have certain lands under the waters of the Hudson 
river, which had been granted by the people of 
the State of New York to Peter Voorhis, ad- 
judged to be subject to the lien of a mortgage 
upon the adjacent uplands, made by said Voorhis 
and his wife to the plaintiff, and that the grant 
from the State be adjudged to inure to the benefit 
of the plaintiff. In passing upon the question thus 
raised the court holds that a mortgagee of upland 
does not, upon foreclosure of his mortgage, obtain 
a title to lands under water in front of the upland, 
granted to the mortgagor by the State after the 
execution of the mortgage, and not included in 
the description in the mortgage. 

The facts in the case are as follows: Peter Voor- 
his owned a lot of land in Nyack, Rockland 
county, bounded on the east by the Hudson river. 
On the 25th of April, 1872, he executed a mort- 
gage, in which his wife joined, to the plaintiff, to 
secure a loan of $40,000. This mortgage was fore- 
closed, and on the 23rd of July, 1873, the land was 
The 
plaintiff bought in the property for $10,000, and 
duly entered a judgment for the deficiency, which 
was $32,853.40, on the 9th of December, 1880. On 
the 30th day of November, 1872, Peter Voorhis ap- 
plied to the commissioners of the land office for a 
grant of land under water adjacent to this mort- 
gaged property, and also in front of two other 
pieces he owned, adjoining the same. The grant 
was made upon the petition of Voorhis that he was 
the owner of the upland, and in occupation of the 
same, and that the grant was needed for the bene- 
ficial enjoyment of the adjoining uplands for ship- 
ping stone quarried on the uplands, and that the 


sold under a decree in the foreclosure action. 


(6) See, among’ others, Williams v. Wilcox, 
8 Ad. & E. 314: s. c. 35 Eng. C. L. Rep. 609; Blun- 
dell v. Cottrell, 5 B. & A. 268; Attorney-General 
v. Parmeter, 8 Price, 378. 

(7) Rowndes v. Dickerson, 34 Barb. [N. Y.] 
586; People v. New York & S. I. Ferry Co., 68 
N. Y. 71, 77. See People v. Laimbier, 5 Den. 
cM. ¥.7 2s. 

(8) 71 Hun, 117; s. c. 53 N. Y. St. Rep. 874; 24 
N. Y. Supp. 5209. 
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petitioner intended to build a dock for public 
steamboat uses and general purposes. Upon due 
publication of the notice of application, the people 
of the State of New York granted the lands under 
water “for the purpose of promoting the com- 
merce of our said State, or for the beneficial 
enjoyment of the adjacent owner,” on the 23rd of 
July, 1873. Peter Voorhis died in the next year. 
The defendants were the heirs-at-law of the de- 
ceased. The court, in the course of the opinion, 
say: “ The question is what interest the facts gave 
the plaintiff in the lands under water in front of 
the mortgaged upland. A grant to any other 
person than the upland owner is void (9). The 
applicant, Voorhis, was the owner of the land up 
to the sale under foreclosure. Before that time 
the mortgage was simply a security. Plaintiff had 
no other interest in the land than to be paid out 
of it (10). The description in the mortgage did 
not include the lands under water. When it was 
given, Voorhis, the mortgagor, had no interest in 
it. The lands belonged to the State (11). The 
Court of Appeals, in Gould v. Railroad Com- 
pany (12), held that the owner of the upland had 
no other right than all others in the lands under 
water, and, while this principle is questioned in 
Rumsey v. Railroad Company (13), no question is 
made as to the title being in the people as to lands 
between high-water mark and under water (14). 
The foreclosure sale did not, therefore, extend a 
title in lands not covered by it. The mortgaged 
lands were not extended by the mortgage being 
on tide-water, as the lands under water then be- 
longed to the sovereign. The title Voorhis took 
was absolute and unconditional (15). The pat- 
entee, being the owner of the upland thereof, got 
a good title, and, if any right was obtained by the 
foreclosure sale, it was a right to sue for dam- 
ages for an injury to the right of the upland to go 
to the river. This right was destroyed by the 
upland owner himself, and the mortgagee got the 
land covered by the mortgage.” 

The case of the Mutual Life Insurance Com- 
pany v. Voorhis is distinguished by the same de- 


(9) New York Session Laws, 1850, c. 283. 

(10) Waring v. Smyth, 2 Barb. Ch. (N. Y.) 
119; Calkins v. Calkins, 3 Barb. Ch. (N. Y.) 305; 
Gardner v. Heartt, 3 Den. (N. Y.) 232: Astor v. 
Miller, 2 Paige Ch. (N. Y.) 608; Morris v. Mow- 
att, 2 Paige Ch. (N. Y.) 586; Astor v. Hoyt, 5 
Wend. (N. Y.) 603. 

(11) People v. Canal Appraisers, 33 N. Y. 461; 
Ledyard v. Ten Eyck, 36 Barb. (N. Y.) 102. 

(12) 6 N. Y. 522. 

(13) 133 N. Y. 79; s. c. 30 N. E. Rep. 654. 

(14) Citing: Blakslee Manufacturing Co. v. 
Blakslee Sons Iron Works, 129 N. Y. 155; S. ¢. 
29 N. E. Rep. 2; Rumsey v. Railroad Co., 114 
N. Y. 423; s. c. 21 N. E. Rep. 1066; People v. 
New York & S. I. Ferry Co., 68 N. Y. 71. 

(15) Abbott v. Curran, 98 N. Y. 665. 








partment of the Supreme Court in which it was 
rendered (the Second) in the case of Oakley v. 
Gardiner (16); but this distinguishing is in no 
sense a criticism of the doctrine of the case on the 
point under discussion, and does not in any way 
weaken it as an authority in this State on the 
question of the rights of the holders of mortgages 
on riparian lands. 

The New Jersey Court of Errors and Appeals 
passed on the question in the case of Point 
Breeze Ferry and Improvement Company v. 
Bragaw (17). One Robert T. Currie executed 
and delivered to the defendant a bond for 
$10,000, secured by a mortgage on a _ tract 
of land in Jersey City, described by metes and 
bounds, except in the easterly (the fourth) line, 
designating the property as “ running easterly to 
New York bay,” and “including al! land lying 
under water” in said bay in front of the upland 
embraced within the boundaries given, “ together 
with all and singular the tenements, heredita- 
ments and appurtenances,” etc. Robert T. Currie 
subsequently made a contract with a dredging 
company to fill in the lands under water in front 
of the property mortgaged, in conjunction with 
other properties, and afterwards conveyed by 
warranty deed to the Point Breeze Ferry and Im- 
provement Company the land in front of the 
property mortgaged, two feet in depth back from 
high-water mark. Subsequently to the transfer by 
Currie the riparian commissioners of the State of 
New Jersey conveyed to the Point Breeze Com- 
pany “all the land lying under the water of the 
New York bay, between high-water mark on the 
shere of said bay and the exterior line, for piers, 
as established by the riparian commissioners,” in 
front of the lands mortgaged by Currie. The 
company filled in beyond these lands, far out into 
the bay, expending over $200,000 in reclaiming the 
land under water. Afterwards Currie sold to the 
Point Breeze Company a narrow strip across 
the upland retained by him, to be used as a road- 
way. 

On foreclosure of the Currie mortgage it was 
ordered that sale be made as follows: First, the 
upland still retained by Currie; second, the strip 
sold to be used as a roadway; third, the two feet 
on the water front; and fourth, all right, title and 
interest Currie had in and to the land lying under 
water in the New York bay, in front of the upland 
described in the mortgage. 

An appeal was taken from the third and fourth 
points of the decree. It was held that on the fore- 
closure of a mortgage given by a riparian owner, 
covering the shore, and including land lying under 
water in front of the upland, which was after- 


(16) 78 Hun, 138, 140; s. c. 60 N. Y. St. Rep. 
192; 28 N. Y. Supp. 972. 

(17) 47 N. J. Eq. (2 Dick.) 298; s. c. 20 Atl. 
Rep. 967. 
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wards leased from the State and improved by fill- 
ing below high-water mark, the rights of the 
mortgagee in the land which was submerged at 
the time the mortgage was given, and which has 
since been reclaimed, should be defined before the 
sale is ordered (18); otherwise an uncertain inter- 
est will be sold, which would be an injustice to all 
the parties. The purchaser at such a sale would 
buy an equitable estate and interest which could 
only be settled by a suit in equity. It would be 
contrary to equitable principles to thus invite fur- 
ther litigation, and make it necessary to bring the 
parties again before the court in other proceedings 
to determine rights which can be ascertained and 
defined before the sale is ordered, and for these 
reasons they should be first defined so as to do 
justice to all when the lands are sold for the pay- 
ment of the mortgage debt (19). In the course of 
the opinion Judge Scudder, speaking for the court, 
says: “ At the time the mortgage was given, the 
mortgagor was a riparian owner, and as such he 
had the right of pre-emption and reclamation to 
the lands under water in front of his land border- 
ing thereon. These could not be taken from him 
by the State, through its agent, the board of 
riparian commissioners, until after six months’ 
notice in writing he should have neglected to 
apply for the grant or license, and neglected to 
pay, or secure to be paid, the price the said com- 
missioners fixed (20). He could apply to the 
commissioners for a lease, grant or conveyance, 
upon such a compensation therefor, to be paid to 
the State, as should be determined by the commis- 
sioners (21). These rights he conveyed to the 
mortgagee as security for his mortgage debt, who 
thereby became entitled to an equitable estate or 
interest therein. The defendant took the two-foot 
strip above high-water mark, or the ripa, subject 
to the mortgage, and the right of pre-emption and 
reclamation of the land under water, as also sub- 
ject to the equitable interest of the mort- 
gagee (22).” 

It is thought that when the wording of the two 
mortgages and the respective laws of the States of 
New York and New Jersey are properly consid- 
ered and analyzed, it will be found that there is not 
a conflict in the decisions of the courts of these 
respective States. In other words, it is thought 
that in the absence of any statute controlling, 
where a man mortgages lands definitely and fully 
described by metes and bounds, situated on the 
edge of and along navigable waters in which the 
tide ebbs and flows, but does not specifically con- 
vey any interest in and to the lands under the 








(18) Point Breeze Ferry & Imp. Co. v. Bragaw, 
47 N. J. Eq. (2 Dick.) 298; s. c. 20 Atl. Rep. 967. 

(19) Id. 

(20) N. J. Revision, p. 984, § 8 (Laws 1869). 

(21) N. J. Revision, p. 985, § 1 (Laws 1871). 

(22) Boon v. Kent, 42 N. J. Eq. 131; s. c. 7 Atl. 
Rep. 344. 





water, the rights are materially different, and 

the case distinguishable from one in which all the 

rights, interest and title, and appurtenances in and 

to the land below high-water mark are specifically 

conveyed. James M. KERR. 
New York. 
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METHODS. OF LEGAL REMUNERATION, 

N extremely interesting and valuable report on 
A “The Methods of Legal Remuneration in 
Contentious Matters” has just been prepared by 
Master Macdonell for the Society of Compar- 
ative Legislation (London). Master Macdonell 
set about his work in a thoroughly practical and 
businesslike way. A comprehensive set of queries 
was prepared and circulated in most European 
countries. Mr. Newton Crane, barrister-at-law, 
who has practised in the United States, undertook 
the task of procuring answers from that country, 
while Mr. W. F. Craies examined the legislation 
of several of the colonies. The responses to Mas- 
ter Macdonell’s appeal were full, complete and 
satisfactory —a result which, the London Stand- 
ard thinks, does something to relieve the judicial 
and legal profession from the reproach — so often 
leveled against them —of being too much en- 
grossed in the petty, or, at any rate, practical de- 
tails of every-day life to care anything about law 
in its scientific and comparative aspects. 

The first group of questions related to the law 
of remuneration as between solicitor and client, 
including, in the former term, lawyers who com- 
bine the functions of solicitors and advocates. In 
regard to this matter, several distinct systems, it 
appears, prevail. In some countries —e. g., Den- 
mark and many of the American States — no scale 
of costs is recognized, but legal remuneration is 
left to be regulated by an express or implied con- 
tract between the parties, who have, in the event of 
a dispute, the same remedy as in the case of dif- 
ferences with respect to the proper remuneration 
of a builder or an accountant. In other coun- 
tries —e. g., England, most of the colonies, and 
(to some extent) Scotland, France, Holland and 
Italy —a scale of charges is fixed for each service 
rendered, and any disputes as to amount are deter- 
mined by the court or its officers. In England 
and in the colonies, which have followed English 
procedure, a solicitor is bound to deliver to his 
client a bill of costs, or statement, showing in de- 
tail every payment made, and a separate charge 
for every step taken, attendance, or letter. In no 
other country, it seems, do clients enjoy the se- 
curity against overcharges which is provided by 
the English bill of costs. Now that Master Mac- 
donell’s inquiry has brought this fact into promi- 
nence, however, the omission will stand a very fair 
chance of being promptly rectified. In the next 
place, we have legal systems which fix remunera- 
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tion according to the value of the subject-matter in 
dispute, the stage at which the proceedings termi- 
nate, or according as the action is or is not con- 
tested. In other countries —e. g., France (in re- 
gard to which Mr. Thomas Barclay, of Paris, has 
prepared a most valuable return), and Italy — the 
value of the subject-matter in dispute is also taken 
into account in fixing the honoraria of advocates. 
The same consideration, it may be added, is not 
without weight in this country also. The last 
group of systems under this head are those which 
give no right to any remuneration in excess of 
what is allowed as against an opponent in the ab- 
sence of agreement. This rule holds good in 
nearly every country in which the English system 
does not prevail; and German law contains the 
further safeguard against overcharge that any con- 
tract varying from the general rule must be in 
writing and signed by the client. 

Master Macdonell next proceeds to deal with 
the question of remuneration — not between. solici- 
tor and client, but between the parties to an action. 
And here again several different systems are in 
vogue. In some countries—e. g., Spain, Den- 
mark —and (in substance, though not in form) 
the spirit of the Roman law, which tended to leave 
each party to pay his own expenses, survives. In 
others, of which Germany is a typical instance, 
costs as between party and party depend on the 
value of the subject-matter in dispute; while in a 
third class a fixed fee is given for each step or 
service. It is a striking fact that in almost none 
of the countries from which answers have been 
received are the costs allowed by the courts a 
complete indemnity. English legal reformers have 
been striving for some time — with strong judicial 
sympathy —to get a more equitable rule intro- 
duced in this country, under which a successful 
litigant would recover from his defeated opponent 
every penny of the legitimate outlay to which the 
litigation put him. There is need for a similar 
movement in other countries. In Belgium, for 
example, the successful party has to bear the ex- 
penses of the honoraria of his advocate, although 
(a practice which aiso prevails in some of the 
American States) the court may include in the 
damages a sum approximately equal to that which 
the successful litigant has been compelled to pay. 
In France only the court fees paid out of pocket, 
and, in the case of avoués, certain scale fees are 
recoverable against an unsuccessful party, but 
nothing in the way of profit charges or honoraria; 
while in Toronto, although the amount awarded 
by the taxing-master is theoretically a complete 
indemnity, practically it is nothing of the kind. 
For example, the costs of procuring evidence can- 
not be taxed against the other side. 

Not the least interesting and valuable aspect of 
Master Macdonell’s report is the incidental light 
that it throws on a variety of legal problems and 
phenomena which are either common among our- 








selves or constantly attracting attention in this 
country. There is, for instance, the cost of litiga- 
tion. If we take three hypothetical cases of very 
frequent occurrence in our courts — an action for 
personal negligence, an action for libel, and an 
action for breach of contract —the approximate 
results may be conveniently tabulated thus: 











Action for Action for 
COUNTRY. Personal | << Breach of 
Negligence. “ Contract. 
£150 to £160 | Lazo to £250 | £40 to £50 
£50 to £60 About £60 it gE AE 
£60 £60 435 
» 35 | 425 20 
4si2z2to £144 | £20to £26 £6 to £8 
10. £ 100 30 
...-| £50 to £100 £150 £50 to £100 
Massachusetts | £80 to £160 £40 to £160 440 to £50 
Illinois _.... £60 to £100  £2to £100 | £10 to £50 
SD 2 Ee 2 ecvchviedies’ 9 sheirctens anes 
California £50 | Se, ?. i gtnbenanont 
Ontario _.._... $250 $350 $150 
Quebec ....... $350 | ee: Wl Secenacen ee 


Litigants who in England have had to “ pay the 
piper’ —to use Lord Justice A. L. Smith’s lan- 
guage —in an unsuccessful litigation of any one 
of the three types which form the basis of this 
table, will not need to be told that English charges 
in such matters would be among the highest of the 
tabulated amounts. Another point of interest on 
which Master Macdonell and his associates and 
correspondents have shed a volume of light is the 
question of average professional incomes. We 
may take France and the United States as test 
cases. In regard to the former, Mr. Barclay gives 
it as his opinion that for small cases costs are less 
than in England, but for large and intricate cases 
they are heavier. The honoraria of French avocats 
and (in the tribunals of commerce) agréés, paid on 
the argument of a case, may be taken to be higher 
than counsel’s fees would be for a similar case in 
England by about one-third. But, then, all is in- 
cluded in the lump-sum paid. There are no inter- 
conferences, consultations or 
A similar system pre- 
Parents who are exer- 
over the perennial problem, 
“What to do with our sons,” may study the fol- 
lowing statistics, in regard to New York, with 
advantage: “ A young man who has been admitted 
from three to five or six years considers himself 
very well paid if he can average, say, fifteen dol- 
lars for each working day. From that he ad- 
vances, and if he is getting fifty dollars a day 
after being admitted ten or fifteen years, he is 
doing very well. Many of (the) best men for the 
trial of cases are satisfied to act as barristers for 
one hundred dollars a day, although a few of the 
leaders, in large cases where a_ considerable 
amount is involved, would not hesitate to charge 
two hundred and fifty dollars a day.”” There are 
only two other matters which we need notice in 
this report. The one is the curious difference 


vening fees for 
settlement of documents. 
vails in the United States. 
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which exists in different countries in regard to the 
functions of the two branches of the legal profes- 
sion, France and Belgium furnish a very good 
instance of this. Belgian procedure is substantially 
the same as French, and the distinction between 
avecat and avoué exists in both countries. But in 
France the client generally goes to an avoué, who 
chooses an avocat; while in Belgium, on the con- 
trary, he goes in the first instance to an avocat, 
who selects‘the avoué. The other point is that in 
German law the advocate is entitled to a consider- 
able fee for any settlement of an action effected 
through his instrumentality. Master Macdonell 
suggests, with considerable pertinence, that some 
such provision might advantageously be adopted 
in this country. If the Society of Comparative 
Legislation continues to produce statements of 
this masterly character, it will deserve well not 
only of the legal profession, but of all sections of 
the community. 
es Serene se 
RECENT PROCEEDINGS INVOLVING 
PROFESSIONAL CONFIDENCE. 





W E are indebted to the ALBANY Law JouRNAL 

of June 19th, 1897, for notices of recent pro- 
ceedings involving the obligations of professional 
confidence, one of them concerning a physician, 
and the other a lawyer. The account of the first of 
these is as follows: 

“It appears, according to English exchanges, 
that the doctor, in the case in question, was in- 
sured under an accident policy covering, inter alia, 
blood-poisoning. In operating on a female patient 
afflicted with syphilis he scratched his finger, and 
blood-poisoning ensued. It was clear, according 
to the evidence, that the injury was within the pol- 
icy, the doctor’s bona fides being unimpeachable, 
but the insuring company demanded to know the 
name of the patient. This the doctor would not 
give, his collegiate oath pledging him not to do so, 
and the court, in~ consequence, dismissed his 
claim, on the ground that he had not furnished 
the evidence required; that is to say, the best evi- 
Lord Young, who dissented, observed that 
‘however candid and credible a pursuer’s state- 
ments may be, and however much they: may be 
believed and supported by evidence, * * * his 
claim must be rejected unless he is prepared to do 
what is confessedly dishonorable, that is, disclose 
the name of the patient from whom he received 
the infection.’ The action of the company appears 
to have been based on a technicality, raised for the 
purpose of avoiding liability under the contract, 
in which they have been successful.” 

Certainly, if the doctor’s bona fides were above 
suspicion, the company was guilty of an act of 
superlative meanness in not paying the loss upon 
his general statement or affidavit that he had con- 
tracted syphilitic blood-poisoning in the course of 
legitimate professional employment. It would, 


dence. 








however, in the absence of any information as to 
grounds of suspicion that the company may have 
had, be unfair to unreservedly condemn its action. 
As to the purely legal points involved there might 
be even greater difficulty in the physician’s recov- 
ery under the law of New York than that of Eng- 
land. Section 824 of the Code absolutely prohibits 
a physician or surgeon from disclosing any infor- 
mation which he acquired in attending a patient, 
in a professional capacity, and which was neces- 
sary to enable him to act in that capacity. A strict 
and liberal interpretation of this section might 
prohibit a doctor from disclosing even that he had 
contracted syphilitic blood-poison from a patient. 
It would certainly, according to its spirit, prevent 
a doctor from disclosing any facts or circum- 
stances by which his patient might be identified. 
And if an insurance company for any reason 
chose to stand on legal rights, and require proof 
of the physician’s representation, we do not see 
how the law could help him out. If the policy 
entitled the company to proof, we do not see how 
circumstantial showing of the accidental 
character of the injury could be dispensed with. 
And the fact that the doctor suffers a personal loss, 
through loyalty to his collegiate oath, or under 
the express statutory provision of a State like New 
York, would not affect the legal status of the mat- 
ter. — New York Law Journal. 


some 


——“_ > —— 


ODD CRIMINALS BEFORE THE COURT. 
N these days of sensational trials and extraor- 
dinary occurrences, it is strange to look back 
into the middle ages and note the peculiar devel- 
opments of superstition and fancy in those remote 
times. Not only were the punishments given cruel 
and uncouth —the crimes themselves were often 
horrible beyond belief, and in most cases the wit- 
nesses had nearly as hard a time of it as the ac- 
cused. But the horror and cruelty of the judg- 
ments of the middle ages were sometimes light- 
ened by scenes which seem irresistibly comical to 
us now, though at the time they were enacted in 
perfect good faith. Strange criminals sometimes 
appeared at a medizval bar, either in person or by 
proxy, to receive the punishment of their crimes. 
In France alone there were no fewer than ninety- 
two trials of animals recorded between the years 
1120 and 1740 — the last sufferer being an unfortu- 
nate cow. The delinquents were not only those 
animals who had committed direct assaults upon 
humanity. There is a kind of justice in bringing 
a bull to trial for goring a man to death, or a dog 
for killing a little child. But the medizval intellect 
went further, and saw malicious intent in any an- 
noyance of men by beasts and insects. There was 


a regular course of procedure to be followed, and 
all things were done decently and in order. 





For example, in cases where a district was over- 
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run by rats, mice, locusts, fleas or other pests, the 
ordinary course was to appoint an advocate to 
plead for the accused creatures, and then to sum- 
mon them publicly three times to appear before 
the court. If they did not appear at the third sum- 
mons the case was tried in their absence; and if 
their advocate could not make a good defense for 
them they were ordered to leave the country before 
a certain date, under penalty of exorcism. This 
penalty was generally enforced, although, aston- 
ishing to relate, the creatures often seemed to be- 
come even more abundant and destructive than 
ever after being exorcised. This was always put 
down to the power of Satan, and did not shake 
the faith of the people in the least. There is, how- 
ever, an account of some leeches who were tried 
at Lausanne, in the year 1451, who behaved in a 
much more satisfactory manner. They had been 
found guilty of infesting the country and annoying 
the inhabitants, and a few of them were caught 
and brought into court to hear the sentence, which 
was the usual order to leave the place within three 
days under penalty of exorcism. Whether the 
leeches did not quite understand, or whether they 
were contumacious, does not transpire, but it is 
placed upon record that they failed to depart 
within the prescribed limit, were exorcised with all 
due ceremony and immediately commenced to die 
off day after day, so that in a little time the whole 
race was exterminated. 

A very curious trial of rats is recorded to have 
taken place at Autun in the fifteenth century. M. 
Chassensee, an advocate of the place, was ap- 
pointed to plead for them; and very well he did it, 
actually getting his clients off. They were ac- 
cused of appearing in great numbers and annoying 
the townspeople, and were summoned to appear 
before the court. The first plea of M. Chassensee 
was that the rats were unable to attend upon the 
day named because all of them had been sum- 
moned to appear, and, as some of them were very 
young and others sick and infirm, they required a 
longer time to prepare for their journey. The 
court admitted the plea, and granted an extension 
of time. Still the rats did not appear, and their 
advocate brought forward another plea. He de- 
clared that his clients were ready and willing to 
come, and were only restrained by bodily fear. 
They considered the court was bound to protect 
them, as they came by its order, and therefore re- 
quested that before they appeared in the open 
streets the cats of the neighborhood should be 
bound over to keep the peace. The court acknowl- 
edged the justice of the request; but the towns- 
people, who were the plaintiffs in the action, re- 
fused to be responsible for their cats. The whole 
thing reads like some child’s story, but the records 
of Autun bear witness to the truth of it. The 
cause was determined in favor of the rats, as they 
were willing to appear; and we can only suppose 
that they were allowed henceforth to pursue their 











depredations unmolested. It is not mentioned 
what reward they gave to their advocate, who cer- 
tainly deserved well of them. 

In some cases we are told of creatures obeying 
the order to leave at once, and marching away in 
troops in the broad light of day! Some of them 
committed suicide and plunged by hundreds at a 
time into the sea, sooner than remain to face the 
exorcism of the church. It is almost a pity that 
the faith of the nineteenth century will not allow 
a trial of the ancient methods upon the rabbits in 
Australia. No advocate would be found to plead 
for them, the thunders of the church would be 
launched upon them, and, always supposing that 
they saw the thing in its true light, they would 
immediately commence dying, like the Lausanne 
leeches, or would march in a body to the coast and 
cast themselves, like the Gadarene swine, into the 
sea. Some very small culprits were brought up for 
trial at Sauvigny in 1457. An old sow and her 
three or four little ones were brought into court, 
accused of killing a little child and partly eating it. 
Such instances were not uncommon in the middle 
ages, when scavengers were unknown and vestries 
were not, and when pigs and dogs wandered about 
the narrow, dirty streets of the towns in search of 
food, and were often ferocious and savage crea- 
tures. The case was proved against the old sow, 
and her advocate had not a word to say on her 
behalf. But, he argued, it could not be just or 
right to punish the youthful pigs, who had merely 
followed their mother’s bad example, and could 
not be expected to know any better. Besides there 
was no clear proof that they had assisted at the 
murder of the child, although it could not be de- 
nied that they had joined in the repast. The de- 
fense was accepted. The old sow was accordingly 
publicly hanged in the market-place, and the little 
pigs were pardoned and let loose on the world 
again. — Strand Magazine. 





LAWYERS’ 


THEIR Pay, AND THEIR 
DIscOURAGEMENTS. 


CLERKS. 


THEIR DutTIEs, MANY 


PROPOS of the subject of admissions to the 
bar and the chances of success therein, the 
following observations by a writer in the New 
York Evening Post will certainly prove of interest 
and value: 

While glancing through the “ wants ” column of 
the New York Law Journal recently my attention 
was attracted by the following advertisement: 

“ Clerkship Wanted. — Managing or assistant; 
by a competent attorney, five years’ experience; 
college and law school (Columbia) graduate; high- 
est references; salary, $10.” 


That a competent lawyer, possessing so many 
qualifications for success, should be anxious to 
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secure a mere clerkship at such a low rate of com- 
pensation would seem to indicate hard times in the 
legal profession. The main significance of the ad- 
vertisement, however, is that there are men in the 
law, aS in other pursuits, who lack the talent of 
working for themselves. Under the direction of 
others they are capable; but when it comes to in- 
dependent action they are lost. Wanting in self- 
confidence, they stand hesitating, and allow others 
to step into the places that, by right of attainments 
and ability, should be theirs. A few of them, per- 
haps, are the “Sydney Cartons” to the “ Stryvers ” 
of the profession; brilliant men of misdirected en- 
ergies, “incapable of their own help and _ happi- 
ness, sensible of the blight on them, and resign- 
ing themselves to let it eat them away.” 

Every intellectual employment has a powerful 
fascination to men of brains. The poet would 
rather starve in his garret than abandon poesy; the 
artist would prefer subsisting on bread and her- 
ring to laying aside his brush. Law, like literature 
and art, can become an infatuation; so much so 
that men of the first order of talent are often con- 
tent to do the mere clerical work of the profession 
for wages that are barely sufficient to keep body 
and soul together. An ex-judge has said that one 
of the most learned men in the law he ever knew 
was a lawyer's clerk, who, after a long life of 
drudgery in a small office for a miserable weekly 
stipend, died in abject poverty. I was once ac- 
quainted with a clerk who was a graduate of Ox- 
ford, could speak six or seven languages, was pro- 
foundly versed in ancient and modern literature, 
and was possessed of such encyclopedic legal 
knowledge that he was invariably consulted by his 
employer whenever a knotty question had to be 
unravelled. Yet his salary was eight dollars a 
week, and he had never sought admission to the 
bar. 

In fact, a majority of the clerks in the smaller 
law offices have never been admitted to practice. 
They have acquired their knowledge of law and its 
procedure by private study and by experience in 
office work. And right here it should be under- 
stood that I am not referring to the mere copyists, 
process-servers, and the host of fledglings who 
serve their time in offices to comply with the re- 
quirements of the law; but to the experienced 
clerks upon whom the real responsibilities of office 
work devolve. Such men— whether they have 
passed the required examination or not —are to 
all intents and purposes lawyers; for, in a majority 
of instances, they prepare for trial all the cases of 
their employers. They collect and sift evidence, 
examine witnesses, prepare the necessary papers, 
and hunt up precedents and authorities. They 
keep track of all court proceedings, and are 
familiar with every step that should be taken in 
the proper prosecution of a suit; for a lawyer with 
a growing practice has no time to attend person- 
ally to the minutiz of his business. 





It would seem that work necessitating legal 
knowledge, experience and acumen would com- 
mand a high price. On the contrary, lawyers’ 
clerks are miserably paid. A managing clerk, in 
a large office, who is himself a competent and ex- 
perienced attorney, and who has a large force of 
clerks under him, may receive as high as $30 a 
week, and, in a few exceptional cases, even more; 
but the average salary paid to capable men is no 
higher than $10 a week, while a large number are 
obliged to rest content with $7 or $8. This is 
partly because lawyers, as a rule, cannot afford to 
pay higher wages, and partly because the supply 
of experienced and- capable men, who are willing 
to accept the low wages offered, is greater than the 
demand. 

A large proportion of the young men who are 
graduated each year from the law schools, and 
pass the examination required by the State, find 
themselves stranded at the very outset of their 
career. They have exhausted their means in ac- 
quiring a profession, and are in no position to 
wait for clients to come to them. A few turn to 
journalism; but the vast majority seek positions in 
the offices of lawyers and corporations, where they 
will have some chance to exercise their legal 
knowledge, while hoping for an opportunity to 
“branch out” for themselves. In time many dis- 
cover that they are lacking in certain faculties 
which are essential to success in their profession. 

This discovery usually comes when it is too late 
for them to map out any other path in life. The 
only hope, therefore, that the future holds out to 
them is that, by hard study and experience in office 
practice, they may become, in time, sufficiently 
learned to set up as counselors. As year by year 
passes away, however, even this hope is gradually 
dissipated, and they accept their destiny as law- 
yers’ clerks without a murmur. Add to these the 
young men who enter the offices of lawyers, with 
the intention of some day becoming professional 
men, but who never present themselves to pass the 
State examination — although many of them are 
qualified to do so —and it will be readily under- 
stood why the supply of talented law clerks is so 
greatly in excess of the demand. 

What renders the lot of the lawyer’s clerk par- 
ticularly discouraging is that, although legal prac- 
tice has undergone many radical changes in recent 
years, to the manifest advantage of his employer, 
his own position has not been correspondingly 
bettered. Law has been gradually becoming more 
of a business and less of a profession. Many of 
the greater law firms to-day are simply big com- 
mercial concerns. They act as agents for estates, 
loan money on mortgages, collect dividends and 
interest, organize corporations, and act as advisers 
for corporations already organized. Their offices 
are furnished with desks and counters; they em- 
ploy a large corps of bookkeepers and stenogra- 
phers, and conduct their affairs with as much 
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regard to routine and system as any banking house 
or trust company. One firm in this city act as 
agents for estates aggregating $100,000,000, be- 
sides attending to the legal affairs of many large 
corporations, and conducting a general law prac- 
tice. Their business is divided into several depart- 
ments, each in charge of a clerk, whose duties are 
restricted to attending to the affairs of his own 
department. It is the duty of one man to attend 
to the collection of rentals, interest and dividends; 
of another to search titles, file mortgages and 
look after investments generally; a third has 
supervision over the interests of corporations, and 

so on. . 

Many firms that divide thousands of dollars in 

profits each year pay their clerks pitiful wages. In 
one of the biggest law concerns in New York 
there is a gray-haired clerk who has entire charge 
of the real estate department, which represents an 
interest of $20,000,000 or $30,000,000. He has been 
with the firm for thirty years, is an able attorney, 
expert in real estate law and values, and has the 
complete confidence of his employers. His posi- 
tion is not only one of great responsibility and 
trust, but requires special knowledge and sound 
judgment. If he were employed by a trust com- 
pany, insurance company, or a big business house, 
he would undoubtedly receive a salary of $5,000 or 
$6,000 a year; but, because his employers are law- 
yers, he regards himself as fortunate in receiving 
25 a week. 

The largerlawofficesafford fewopportunities for 
young men to gain experience in office practice, 
for the work given them to do is almost entirely 
of a clerical nature, that could be done just as well 
by those who have never conned the pages of a 
law-book. One year’s experience as clerk in the 
oifice of an attorney who has a variety of petty 
cases pending in the different courts is worth ten 
years of monotonous drudgery in the office of a 
big concern whose principal business consists in 
managing great estates and corporations. 

There are so many circumstances operating 
against the success of young lawyers in the great 
cities that it would be far wiser for them to hang 
up their shingles in country towns than to begin as 
law clerks in a larger field. For, though they may 
suffer many discouragements before securing a 
client, they are certain, sooner or later, to be ac- 
corded a chance of showing their abilities. 





The Supreme Court of Kansas, in Farmers’ 
National Bank y. Salina Paper Manuf. Co., de- 
cided that the maker of a promissory note, pay- 
able at a bank, has the entire day of maturity in 
which to make payment, and that an action begun 
thereon just after the close of banking hours of 
the day it falls due is prematurely brought. While 
there is some diversity of judicial opinion on this 
question, the weight of authority is undoubtedly 
with the Kansas decision. 





LAW OF DISBARMENT. 
SUSPENSION OF DISBARMENT PROCEEDINGS 
REASON OF INSTITUTION OF 
CEEDINGS DENIED. 


BY 
CRIMINAL PRo- 


New York Court or APPEALS. 
RoOcHESTER BAR ASSOCIATION vy. Dortny. 

1. After the commencement of disbarment pro- 
ceedings against an attorney, if the charges of 
professional misconduct are such as to in- 
volve liability to a criminal prosecution, this 


fact will not entitle the respondent to a sus-f 


pension of proceedings until he has had an 

opportunity of a jury trial upon such charges. 
2. The court establishes the rule after an exami- 

nation of American and English authorities. 
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Appeal from Supreme Court, Appellate Divi-} 


sion, Fourth Department. 


re 


Application by the Rochester Bar Association) 


for the disbarment of John F. 


Dorthy, an attor-) 


ney. From an order of the Appellate Division? 
(41 N. Y. Supp. 1112) disbarring defendant, hej 
appealed. Affirmed. 

OPINION, 


BARTLETT, J.—In June, 1895, the Rochester 
Bar Association preferred charges against the de- 
fendant, and presented them to the General Term. 
The defendant having interposed a general denial, 
an order was made appointing a referee to take 
evidence, and report the same, with his opinion 
The referee took a large amount of evi- 
dence, and reported the same to the court, without 
any opinion. The Appellate Division, after con- 


thereon. 


sidering the referee's report, and hearing counsel 
for the complainant and the defendant, made an 
order disbarring the latter, and revoking his 
From that order this appeal is 
taken, and we are asked to review the questions of 
law and fact presented by the record. 

Eight distinct charges are made against the de- 
fendant, as an attorney of the Supreme Court of 
the State of New York. As to the first charge 
the referee reported that, in his opinion, the evi- 
dence was insufficient to establish it. In view of 
the very grave character of this proceeding and 
the serious consequences involved, we have exam- 
ined the record with the greatest care, in order to 
be satisfied that the defendant had a fair hearing 
and was convicted upon evidence that clearly 
justified such a result. After this investigation, 
we are of opinion that the court below could not 
properly have reached any other conclusion than 
it did. The Appellate Division adjudged the de- 
fendant guilty of the seven acts of deceit, malprac- 
tice and crime, in manner and form as the same 
are fully set forth in the referee’s report. The 


license to practice. 


learned counsel for the defendant is in error in 
supposing that this implies that all the charges 
have been practically treated as one. 


We have 
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taken, as the court below doubtless did, each of 
the seven charges upon which the conviction rests, 
and treated it as if standing alone, and have 
brought together from a voluminous and confused 
record the proofs bearing thereon, in order to 
decide if it had been duly and separately estab- 
lished. It would be impossible within the proper 
limits of an opinion to consider each of the seven 
charges in detail, and such a course would serve 
no good purpose under the circumstances. It suf- 
fices to say that we find that each of them was 
duly proved, and discloses a story of professional 
misconduct painful to contemplate. We have ex- 
amined the exceptions, and find no prejudicial 
error, and will refer to but one of the legal ques- 
tions argued by the defendant’s counsel. 

Prior to the the Appellate 
the defendant filed with that court a 
notice and affidavit to the effect that he claimed 
the right to be tried by a jury on those charges 
that involved a felony, before the court could take 
any by him. 
This point does not appear to have been taken be- 
fore the referee at the opening of the reference, or 
at any time during the trial, but we shall treat it 
as seasonably made, although not referred to in 
the opinion of the Appellate Division or the 
printed brief of the complainant submitted on this 
appeal. for the defendant seems to 
lose sight of the distinction that runs through the 
English and American cases, that the court is at 
liberty to strike from the rolls the name of an 


argument before 


Division, 


action thereon way of disbarring 


The counsel 


attorney for professional misconduct, without re- 
gard to the fact of possible or pending indict- 
ment. If the charge involves a felony or a mis- 
demeanor entirely distinct from the defendant's 
professional action, it has been repeatedly held 
that the court will stay its hand until the criminal 
trial had taken place. This be very well 
illustrated in the supposed case of a member of 
the bar being accused of murder, or arson, or 
burglary, and resting under indictment. In such 
a condition of affairs the court would await the 
result of the criminal trial; and under the law of 
this State, if conviction followed, the defendant 
would ipso facto cease to be an attorney and coun- 
selor-at-law, or to be competent to practice. Code 
Civ. Proc., § 67. Section 67 of the Code of Civil 
Procedure regulates the proceedings now under 


may 


consideration, and reads as follows: 

“Sec. 67. An attorney and counselor, who is 
guilty of any deceit, malpractice, crime or misde- 
meanor, or who is guilty of any fraud or deceit in 
proceedings by which he was admitted to practice 
an attorney and counselor the courts of 
record of this State, may be suspended from prac- 
tice, or removed from office, by the Appellate 
Division of the Supreme Court. Any person being 
an attorney and counselor at law, who shall be 
convicted of a felony, shall, upon such conviction, 
cease to be an attorney and counselor at law, or to 


as of 





be competent to practice law as such. Whenever 
any attorney and counselor at law shall be con- 
victed of a felony, there may be presented to the 
Appellate Division of the Supreme Court a certi- 
fied or exemplified copy of the judgment of such 
conviction, and thereupon the name of the person 
so convicted, shall, by order of the court, be 
stricken from the roll of attorneys. Upon a re- 
versal of such conviction, or pardon by the presi- 
dent the United States or governor of this 
State, the Appellate Division shall have power to 
vacate or modify such order of disbarment.” 

The rule which we have adverted to is very well 
illustrated in England by the case of Stephens v. 
Hill (10 Mees. & W. 28), where Lord Abinger 
wrote the opinion. He says: 

“T never understood that an attorney might not 
be struck off the roll for misconduct in a cause in 
which he was the attorney, merely because the 
offense imputed to him was of such a nature that 
he might have been indicted for it. So long as 
I have known Westminster Hall, I never heard 
of such a rule as that; but, in the case of applica- 
tions calling upon an attorney to answer the mat- 
ters of an affidavit, I have known Lord Kenyon, 
and also Lord Ellenborough, frequently to say: 
“You cannot have a rule for that purpose, because 
the misconduct you impute to the man is indict- 
able; but you may have one to strike him off the 
roll... Now, an attorney who has been guilty of 
cheating his client, or the opposite party, in such 
a manner as to render himself indictable, is unfit 
to be allowed to remain on the roll, or to practice 
iti any court; and I see no objection, on principle, 
to the court’s removing him at once from it. If, 
indeed, he were called on to answer the matters of 
an affidavit, he would, by not complying, be guilty 
of a contempt for which he might be punished by 
attachment; and, if the offense imputed to him 
were of an indictable nature, it would be most 
unjust to compel him to do so, for which reason 
a rule to answer the matters of an affidavit is never 
granted in such a case, but only a rule to strike 
him off the roll, which gives him a full opportunity 
of clearing himself from the imputation, if he can, 
while, on the other hand, it does not compel him 
to criminate himself.” 

This quotation from the opinion of the learned 
chief baron makes perfectly clear the practice in 
the English cases. Where professional miscon- 
duct was involved, the rule upon affidavit was 
denied; but the rule to strike an attorney from the 
rolls, being a proceeding where he was not re- 
quired to make any statement under oath himself 
was always granted, without regard to the possi- 
bility that a criminal indictment might follow 
upon the same state of facts. 

The English cases cited by the defendant’s coun- 
sel do not conflict with this general rule. The 
Supreme Court of the United States, in Ex parte 
Wall (107 U. S. 265, 2 Sup. Ct. 569), made a most 


of 
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exhaustive examination of the question we are 
now considering. In that case a member of the 
Florida bar, during a term of the United States 
Court, assisted a mob in taking from the jail a 
prisoner who was about to be tried, and hanging 
him to a tree in the court-house yard. Upon due 
complaint, the United States district judge or- 
dered Wall to show cause why his name should 
not be stricken from the roll of attorneys. After 
a hearing in the proceeding, which included the 
taking of evidence, the name of Wall was stricken 
from the roll of attorneys. The point was taken 
for the defendant that he was not acting in his 
character as an attorney when he committed the 
act complained of. The court, however, held 
(Justice Field dissenting) that the character of the 
act was such as to denote a gross want of fealty 
to the law and repudiation of legal government. 
The court, in the prevailing opinion, says: 

“No respect for the dignity of the government 
as represented by its judicial department, was even 
affected. The judge of the court, in passing in 
and out of the place of justice, was insulted by the 
sight of the dangling corpse. * * * We have 
no hesitation as to the character of the act being 
sufficient to authorize the action of the court.” 

Judge Field placed his dissenting opinion upon 
the ground that, “to disbar an attorney for an in- 
dictable offense not connected with his profes- 
sional conduct, before trial and conviction, is also 
to inflict an additional wrong upon him. It is to 
give the moral weight of the court’s judgment 
against him upon the trial on an indictment for 
that offense.” 

The learned dissenting judge was evidently of 
opinion that the act complained of did not concern 
the defendant in his professional relations to court 
or client, while his associates entertained the con- 
trary view. The majority opinion distinctly recog- 
nized the rule that where an attorney commits an 
indictable offense in a transaction not involving 
his character as an attorney, and does not admit 
the charge, the court will not strike his name from 
the roll until he has been regularly indicted and 
convicted. It also restated principles that are very 
familiar, to the effect that the proceeding to dis- 
bar is not criminal, and is not intended for pun- 
ishment, but to protect the court from the official 
ministration of persons unfit to practice as attor- 
neys therein; that such a proceeding is not an 
invasion of the constitutional provision that no 
person shall be deprived of life, liberty or prop- 
erty without due process of law, but that the pro- 
ceeding itself, when instituted in proper cases, is 
due process of law. The general principle we are 
considering is recognized in Percy’s Case (36 N. 
Y. 651), Judge Grover writing the opinion of the 
court. An order of disbarment had issued, and 
the defendant appealed. The charges against the 
appellant’ were that his general reputation was 
bad; that he had several times been indicted for 








perjury, one or more of which indictments were 
still pending; that he was a common mover and 
maintainer of suits on slight and frivolous pre- 
texts; and that his personal and professional repu- 


tation had been otherwise impeached in a trial at? 


the circuit. The defendant, Percy, was convicted 
upon all the charges; and it was insisted, among 
other points in his behalf, that the court had no 
right to call upon an attorney to answer charges 
of this description, for the reason that it compels 
him give evidence against himself. 
Grover said: 


to 


Judge 


“The answer to this is that the party is noth 
compelled to be sworn at all, unless he chooses.) 
He may introduce his other evidence, tending tof 


show his innocence, and submit the matter to the 
court without having sworn.” 

We are of opinion that all of the charges upon 
which the defendant stands convicted involve pro- 


fessional misconduct, and if it be true that some? 


of the acts complained of are felonies, and indict- 


ments may follow, it is no reason why this pro-F 


ceeding should be stayed. 


We discharge an un-f 


pleasant duty in affirming this order of disbar- 7 


ment, but our obligation to a learned and honor- 
able profession to maintain its standard of con- 


duct and character above reproach leaves us nov 


alternative. 

affirmed. 
All concur. Order affirmed. 
John Van Voorhis for Appellant. 
Edward Harris for Respondent. 


The order appealed from should be 
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English Botes. 
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The oldest will extant, unearthed by Prof. Petrie | 


at Kahum, Egypt, is at least 4,000 years old. In 
its phraseology, says the London Law Times, the 
will is singularly modern in form, so much so that 
it might be admitted to probate to-day. 

The first international congress of barristers will 
be held at Brussels in the first days of August. 
The object of the congress is to study and discuss 
questions relating to the bar which are closely 
connected with the administration of justice and 
the progress of legal science. 

At Blackburn County Court, on Monday, it 
transpired in a case of committal against “James” 
Howarth that his correct name was John. The 
authorities at Lancaster Castle consequently re- 
fused to admit him to gaol. An application to 
amend the name was then made to his honor 
Judge Coventry, who, in refusing, said the mis- 
take was due to carelessness, and greater care in 
swearing affidavits ought to be exercised. — Lon- 
don Law Journal. 

Lord Esher, British master of the rolls, still 
active at 82 years of age, has been giving some 
unconventional dicta from the bench of late. In 


an action for libel involving the professional sensi- 
bilities of two musicians, one of whom was Tito 


Mat 
who 
be | 
libel 
deci 
ages 
us t 


boo! 


the 
gow 
out 
Jou 
was 
The 
gra 
jud, 
wig 
call 
for 
lore 
the 
of t 
hur 


sol 
bill 
sal 


Wa 


mt 
wl 
the 
the 


Ri 
cu 
Nii 








vere 

and 
pre- 
epu- 


il ath 


cted 
ong 
| no 
rges 
pels 
idge 


noth 
ses. F 
zy to 


the 


pon 
ITO- 
yme 


lict- © 


un- 
ar- 


10OT- 


on- 


be 


rie | 
In | 


the 
hat 


vill 
ist. 
ASS 
ely 


ind 


lor 


ito 








THE ALBANY LAW JOURNAL. 





17 





aD 





Mattei, the composer, the judge stopped a lawyer 
who wished to quote authorities as to what may 
be libel, saying: “If you do, it will be a serious 
libel on us. We ought to know enough law to 
decide a wretched case of this size, where the dam- 
ages were only £20, without counsel having to help 
us by referring to authorities. Do shut up your 
book.” 


The scene in the Appeal Court at Sydney when 
the ‘udges and barristers discarded their wigs and 
gowns on account of the great heat, is not with- 
out an English parallel, says the London Law 
Journal. Twenty-nine years ago a similar scene 
was witnessed in the Probate and Divorce Court. 
The Times of July 24, 1868, contained this para- 
graph: “ During the last two days the learned 
judge and the bar have been sitting without their 
wigs, and, in opening a case, Sir Robert Collier 
called attention to the innovation, and apologized 
for not appearing in full forensic costume. His 
lordship said he had set the example of leaving off 
the wig in consequence of the unprecedented heat 
of the weather, as he thought there were limits to 
human endurance.” 





Legal Laughs. 


It is related that a Montana legislator, when 
some corrections in spelling and grammar in his 
bill were called to his attention by the committee, 
said: ““ Why, you fellows have mucilated it!” It 
was the same statesman who said, in addressing 
“The 
muddy slough of politics was the bowlder upon 
which the law was split in twain, and fell in a 
thousand pieces from the pedro of justice. Let us, 
then, gear up our lions, that we can go forth with 


a committee of which he was a member: 


a clear head.” 


It was when that eminent jurist, the late Judge 
Richard Clarke, was presiding in the Atlanta cir- 
cuit of the Superior Court. One of the most re- 
markable murder trials was in progress. The evi- 
dence was conflicting, and the judge was called 
upon to charge the jury on some decidedly new 
and interesting legal points. The judge was a 
rapid talker. In this instance it was very im- 
portant that every word he spoke should be cor- 
rectly recorded, and he so cautioned the stenog- 
rapher. 

Then Judge Clarke began. As he warmed up to 
his ‘charge he was speaking at the rate of 250 
minute. Once he glanced toward the 
stenographer. That worthy official seemed to be 
half sleeping over his work, and apparently writ- 
ing very slowly. 

“Mr. ———, are you getting my words down 
correctly?” asked the judge. 

At this the stenographer seemed to wake up. 
With little concern, he replied: 

“ That's all right, judge; fire away. 
fifteen words ahead of you now!” 


words a 


I am about 


| Botes of Recent American Decisions. 





Carrier—Duty to Warn Passenger of Danger.— 
It was the duty of the conductor of an electric 
street car, when he saw a passenger in danger 
from having his arm partly outside the car win- 
dow, to warn him of his peril, and contributory 
negligence of the passenger is not a legal excuse 
for non-performance of that duty. (South Cov- 
ington & Cincinnati Street Ry. Co. v. McCleave, 
Ky. Law Rep., Vol. 18, No. 23.) 


A messenger employed in the office of the dis- 
trict attorney and paid a fixed salary cannot re- 
cover against the city of New York for services 
rendered to the district attorney and his staff, 
without any request on their part or agreement to 
pay therefor, which consist of acting as notary 
public and taking their acknowledgments and affi- 
davits in the course of the business of the office. 
In such case the messenger comes within the pro- 
visions of section 28 of article 3 of the Constitu- 
tion of this State, provides that “the 
legislature shall not, nor shall the common coun- 
cil of any city, nor any board of supervisors, grant 
any extra compensation to any public officer, ser- 
vant, agent or contractor.” (Henry Merzkach, 
Applt., v. The Mayor, Ald., Ete., of the City of 
New York, Respondent, N. Y. Sup. Ct., App. 
Div., First Dept.) 


Judgment for defendant, in an action by a hus- 
band against his wife for divorce for adultery, is 
not admissible in a prosecution of the husband 
for neglecting to support his wife, in which he 
sets up as an excuse, and offers evidence to show, 
the same acts of adultery alleged in the divorce 
suit. (State v. Bradneck, Sup. Ct. of Errors 
[Conn.], 37 Atl. R. 492.) 


which 


Lands Sold for Taxes. —A statute decreasing 
the rate of interest to be paid to redeem land sold 
on execution is inoperative on a sale made prior 
to the passage of the act. (Thresher v. Atchison 
[Sup. Ct. California], 48 Pac. Rep. 1020.) 

Eminent Domain — Taking of Water-Works. — 
The condemnation of a water-supply system is 
within the unquestioned limits of the power of 
eminent domain. (Long Island Water-Works 
Supply Co., Plaintiff in Error, v. City of Brook- 
lyn, U. S. Sup. Court, Apr., 1897.) 


_——— 


Rotes of Recent English Decisions. 


Contract — Breach — Application for Injunc- 
tion to Restrain — Specific Performance of Con- 
tract to Let Rooms for a Single Day—Damages.— 
The defendants agreed verbally with the plaintiff 
to allow him, for the sum of £15, the sole use of 
the first floor in a certain house, on the 22nd of 
June, 1897, for the purpose of viewing the queen’s 
diamond jubilee procession on that date. Subse- 
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quently the defendants returned the money, and 
repudiated the agreement, on the ground that 
they were precluded by a covenant contained in 
the lease under which they held the premises from 
subletting the same or any part thereof without 
the consent of their landlord; that the landlord 
absolutely declined to give such consent; and that 
if they fulfilled their contract with the plaintiff 
they would render themselves liable to have the 
lease forfeited. Thereupon the plaintiff com- 
menced an action, and then moved before North, 
J., for an interlocutory injunction to restrain the 
defendants from letting or otherwise dealing with 
the first floor in question so as to interfere with 
the plaintiff or his nominees in the use and occu- 
pation of the same for the purpose aforesaid. It 
was decided by North, J., that the plaintiff's proper 
remedy was by way of damages, for there was no 
evidence that suitable rooms could not be ob- 
tained elsewhere; and that, if the plaintiff did get 
them elsewhere, and had to pay more than £15 for 
them, he could claim the increase of price as dam- 
ages for the breach of the agreement. The plain- 
tiff appealed. In support of the appeal it was 
stated that the plaintiff had already let seats in the 
rooms in question to other persons, to whom he 
would be liable if he were prevented from carrying 
out his contracts with them; and it was submitted 
that an agreement for possession for a single day 
was not such an underletting as the court would 
take notice of; and that damages would not meet 
the case, as, if given, they would be of no avail. 
The case of Mashiter v. Smith (3 Times L. Rep., 
p. 673) was relied upon. Held, that specific per- 
formance of a lease for a single day could not be 
granted, and that the plaintiff's only remedy was 
by way of damages. Held also, that, apart from 
that, if this application were granted the defend- 
ants would be exposed to a serious risk of incur- 
ring the forfeiture of their lease. Held, therefore, 
that the appeal must be dismissed with costs. De- 
cision of North, J., affirmed. (Glasse v. Woolgar 
and Roberts, Ct. of App. No. 2, Law Times Adv. 
Rep., June 19, ’97.) 








The Magazines. 





The beginning of a new volume of the Review 
of Reviews is signalized by an expansion of the 
name of that very successful and widely-read 
periodical. It has now become the American 
Monthly Review of Reviews, with particular em- 
phasis on the first two words. It seems likely 
enough that the public will speedily fall into the 
way of calling this magazine the American 
Monthly, for short. It is announced, however, by 
the editor, that the full and formal title will retain 
the words Review of Reviews. The magazine is 
especially devoted to public affairs and topics of 
the time, and its presentation of all such matters 
is conspicuously from the American point of view. 




















































Its reviews and condensations from American and 
foreign periodical literature form a very acceptable 
part of its monthly bill of fare; but inasmuch as 
this work of reviewing the periodicals occupies 
very much less than half of the space of the maga- 
zine, it is obvious that the title, Review of Re- 
views, comes far short of expressing the full scope . 
of the periodical. The American Monthly Review 
of Reviews for July contains a variety of impor- 
tant contributed articles. Among these we note/ 
Edward Cary’s able and interesting character? 
sketch of President Seth Low, Dr. Gould’s expo-7 
sition of the plans of the City and Suburban? 
Homes Company, of New York city, for a model 
suburban settlement; Baron de Coubertin’s viva-7 
cious account of “The Revival of the French 
Universities,” Gen. Greely’s survey of “ Higher? 
Deai-Mute Education in America,” and Sylvester 7 
Baxter's sympathetic review of Edward Bellamy’s > 
new book. E 
ey 
Li Hung Chang’s secretary has recently written | 
to the Century Company expressing the pleasure | 
the viceroy is taking in Gen. Horace Porter's § 
articles, “ Campaigning with Grant,’ now appear-§ 
ing in The Century. Mr. Pethick, the secretary, § 
says: “ His excellency has had read to him Gen. > 
Porter's articles Gen. Grant, and has been 
greatly interested in studying the character of his 
great friend during the greatest of his campaigns 6 
for the preservation of the Union. It is a rare 
privilege to read of such deeds related so elo- 
quently by one who honorably participated in 
them.” 


on 


The Living Age, for all its fifty-three years of 4 
life, was never fresher, more vigorous or more fF 
valuable than now. Timely and able articles on fj 
the leading questions of the day, papers of interest § 
and value, biographical, historical and scientific, 


are always to be found within its pages. 


Harper's Magazine for July is a notable issue. 
Gen. George A. Forsyth tells of Sheridan’s ride, 
and Zogbaum illustrates it; ‘“* The Century's Prog- 
ress in Physics” is treated by Henry Smith Wil- 
liams, M. D.; T. P. O’Connor, M. P., continues 
his interesting article on the “ Celebrities of the 
House of Commons.” Other articles are: “‘ The 
Modern American Mood,’ by W. D. Howells; 
“White Man’s Africa,” part nine, by Poultney Big- 
elow, and the “ Military Academy as an Element 
in the System of National Defense,” by Capt. 
James Parker, U. S. A. The number also con- 
tains the first instalment of “ The Kentuckians,” 
a romance, by John Fox, Jr., illustrated by W. T. 
Smedley, which deals with the broadly contrasted 
types of the mountains and the blue-grass; and 
the second instalment of Frank R. Stockton’s lat- 
est novel, “ The Great Stone of Sardis,” a romance 
of twentieth-century invention, illustrated by Peter 
Newell. ‘The Martian,” George du Maurier’s 
last novel, reaches its final instalment. 








